Helping Older Persons With
Legal & Long-Term Care
Problems

Living Wills

______________________________________________________________________________

1. What Is A Living Will?
It is an advance directive document that expresses your choices about lifesustaining treatment in case you are later unable to express them. [1] However, its use
is restricted to two situations. You must either be in a “terminal condition” or in a
“permanently unconscious state.” [2]

2. How Is A Living Will Different From A Durable Power Of Attorney For
Health Care?
A living will expresses your desires about administering life-sustaining treatment
when you are no longer capable of making a choice. A durable power of attorney for
health care (DPOAHC) appoints another person to make all health care decisions for
you, after you become incompetent. [3] It is a good idea to have both, so someone you
trust can make decisions not covered by a living will. These health care decisions
include any choice you would normally make that affects your health, such as whether
to take medication, have an operation or end life support.
If your living will says something different from your DPOAHC, the living will must be
followed, since it expresses what you want. If the two do not conflict, both will be
followed. [4] If your living will does not agree with your general consent to treatment,
which most people sign when they enter a nursing home, the living will must be
followed. [5]

3. What Is Required To Create A Valid Living Will?
A living will must (a) be signed by you, the declarant (the person who creates the
living will); (b) include the date you signed it; and (c) be witnessed by two adults (or
acknowledged by a notary public). [6] Witnesses cannot be (a) related to you by blood,
marriage or adoption; (b) your attending physician; or (c) the administrator of a nursing
facility where you are receiving care. Witnesses must state that you appear to be of
sound mind, and that no one is forcing or tricking you into signing a living will. [7]
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4. Are Living Wills Created In Other States Valid In Ohio?
Yes. A living will created under the law of another state, if it follows that state’s
law, is valid in Ohio. [8] A living will created in Ohio before Ohio’s living will law was
effective (Oct. 1991) must basically follow current Ohio law to be valid. [9]

5. When Does My Living Will Become Effective To Terminate Life Support?
You must tell your attending physician about your living will. He or she must
certify that you are not capable of making informed health care decisions for yourself,
and that there is no real possibility that you will be able to in the future. Also, the
attending physician and one other physician who has examined you must determine
that you are in a terminal condition or in a permanently unconscious state. [10]

6. Can My Living Will Order That Artificially Supplied Food And Fluids
Be Withheld?
Yes, but if you are permanently unconscious, your living will must specifically say
so in capital letters, and you must initial or sign this part of the living will. Only then may
artificially supplied food or liquids [11] (such as those given through a tube or an IV) be
refused or withdrawn if your attending physician and one other physician who has
examined you decide both (a) that you are permanently unconscious; and (b) that food
or fluids would not provide comfort or stop your pain. However, even if you have a living
will, comfort care such as food, fluids or medication to relieve your pain cannot be
withdrawn. [12]

7. What Happens If I Don’t Have A Living Will?
If you do not have a living will, and if you are permanently unconscious, the
attending physician must seek an order from probate court as to whether to withdraw
food or liquids. [13] The court will order withdrawal of food or liquids only if one of the
following is clearly shown: (a) you had previously stated that is what you want; or (b)
this is the decision you would have made, based on your lifestyle and character. [14]
However, if you are in the final stages of a terminal illness, your relatives may consent
to the withdrawal of artificially supplied food or liquids without a court order. [15]

8. Can I Revoke My Living Will?
Yes. You may revoke, or cancel, your living will at any time and in any way. If
your attending physician knows you have a living will, the will can be revoked as soon
as your doctor learns that you have revoked. Your doctor can find this out from you,
from someone who witnessed your revocation or health care staff who were told by a
witness. [16] Your most recent living will automatically revokes a prior living will, unless
the most recent version provides otherwise. [17]
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9. Must Doctors And Health Providers Honor My Living Will?
No. Doctors and health care facilities may refuse to follow the instructions in
your living will. [18] However, the person who refuses to follow it cannot stop or delay
your transfer to a facility or provider who will honor your living will. [19] Providers must
notify you of their policy on living wills. [20] Ask about this policy as soon as possible.

10. When It Is Time To Withdraw Life Support, What Must My Attending
Physician Do?
Your attending physician must record in your medical record the factors that
make your living will go into effect. He or she must also notify certain persons. If you
say in your living will who you want to be notified, then those people must be contacted.
If you don’t make this clear in your living will, then he or she must notify these people in
this order: your guardian; your spouse; your adult children who are reasonably
available; your parents; or a majority of your adult brothers and/or sisters who are
reasonably available. The attending physician must record the names of the people
notified. If the physician cannot notify the appropriate person(s), he or she must record
the efforts made to try to reach them. Your physician must then wait 48 hours before
withdrawing life support to allow time for someone to object. [21]

11. How Does Someone Object To Withdrawing Life Support?
If someone you name in your living will, or someone whom the physician must
contact, objects, he or she must tell the attending physician within 48 hours after
receiving notice. Then he or she must file an action in probate court within 2 business
days, or it will be too late to object. [22] Also, if at any time a person you named in your
living will, or your spouse or guardian, believes that you are not receiving proper comfort
care, he or she may bring an action in probate court. [23] No one else may participate
in any court action.

12. What Does Probate Court Do?
The court can order your attending physician to (a) reevaluate you; (b) invalidate
the living will because it does not comply with the law or because you did not voluntarily
sign it; or (c) uphold the doctor’s decision. [24]

13. Do Living Wills Affect Insurance Policies Or Provider Liability?
No. Having a living will cannot affect the sale or terms of life or health insurance.
Your attending physician, the consulting physician and health care providers are not
liable for their decisions when they act in good faith and in accordance with reasonable
medical standards. [25] However, all health care providers remain liable for negligence
which causes you injury or death. [26]
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14. After I Create A Living Will, What Should I Do With It?
Discuss your living will with your family and doctor. If you have an attorney, you
should advise him or her of your living will and leave a copy there. You should always
give a copy of your living will to your attending physician, and to those family members
you have chosen to make sure that your wishes are followed. [27]

15. Must I Have An Attorney Write My Living Will?
No, you do not have to have an attorney write a living will. You can use a form,
as long as it complies with Ohio law. [28] However, it is always best to be as detailed
as possible, so that your wishes in different circumstances will be clearly described. [29]
You may want to hire an attorney to help make sure you include everything you want
covered in your living will. To order an Advance Directives Packet, which includes a
Health Care POA and a Living Will form, send $4.00 to: Midwest Care Alliance, 2233
North Bank Dr., Columbus, Ohio 43220, 1 (800) 776-9513, or downloaded it free at:
http://associationdatabase.com/aws/MCA/pt/sp/advance_directives. You can also
download a living will form from Pro Seniors’ website at ProSeniors.org.
© Copyright 2016

Pro Seniors’ Legal Hotline for Older Ohioans provides free legal information and
advice by toll-free telephone to all residents of Ohio age 60 or older. If you have
a concern that cannot be resolved over the phone, then the hotline will try to
match you with an attorney who will handle your problem at a fee you can afford.
In southwest Ohio, Pro Seniors’ staff attorneys and long-term care ombudsmen
handle matters that private attorneys do not, such as nursing facility, adult care
facility, home care, Medicare, Medicaid, Social Security, protective services,
insurance and landlord/tenant problems.
This pamphlet provides general information and not legal advice. The law is
complex and changes frequently. Before you apply this information to a particular
situation, call Pro Seniors’ free Legal Hotline or consult an attorney in elder law.
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Endnotes: [click the endnote number “[1]” to return to the text]
[1] See, generally, O.R.C Chapter 2133 – Modified Uniform Rights of the Terminally Ill Act
and the DNR Identification and Do-Not-Resuscitate Order Law.
[2] O.R.C § 2133.02(A)(2) – Declaration relating to the use of life-sustaining treatment.
[3] Cf., O.R.C § 2133.02 (living will) with O.R.C § 1337.12 (DPOAHC).
[4] O.R.C § 2133.03(B)(2) – When declaration operative.
[5] O.R.C § 2133.03(B)(1)(a) – When declaration operative.
[6] O.R.C § 2133.02(A)(1) – Declaration relating to the use of life-sustaining treatment.
[7] O.R.C § 2133.02(B)(1) – Declaration relating to the use of life-sustaining treatment. See,
also, O.R.C § 2133.02(B)(1) regarding attestation by notary public.
[8] O.R.C § 2133.14 – Recognition of declaration executed in another state.
[9] O.R.C § 2133.15 – Document executed prior to effective date of provisions.
[10] O.R.C § 2133.03(A) – When declaration operative.
[11] See, O.R.C § 2133.01(N) for definition of “hydration” and O.R.C § 2133.01(T) for definition
of “nutrition.”
[12] O.R.C § 2133.02(A)(3) – Declaration relating to the use of life-sustaining treatment.
[13] O.R.C § 2133.09(C)(1) – Withholding or withdrawing nutrition and hydration from patient
who has been in permanently unconscious state for at least 12 months.
[14] O.R.C § 2133.09(C)(2)(e) – Withholding or withdrawing nutrition and hydration from
patient who has been in permanently unconscious state for at least 12 months.
[15] O.R.C § 2133.08 – Consenting to withholding or withdrawing life-sustaining treatment from
patient.
[16] O.R.C § 2133.04(A) – Revocation of declaration. There is no statutory authority to modify
a living will.
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[17] O.R.C § 2133.04(C) – Revocation of declaration.
[18] O.R.C § 2133.02(D)(1) – Declaration relating to the use of life-sustaining treatment.
[19] O.R.C § 2133.10 – Transfer of patients.
[20] O.R.C § 2133.02(D)(2) – Declaration relating to the use of life-sustaining treatment.
[21] O.R.C § 2133.05(A) – Duty of attending physician.
[22] O.R.C § 2133.05(B)(1) – Duty of attending physician.
[23] O.R.C § 2133.12(E)(2)(a) – Miscellaneous provisions.
[24] O.R.C § 2133.05(B)(4) – Duty of attending physician.
[25] O.R.C § 2133.12 – Miscellaneous provisions.
[26] O.R.C § 2133.11 – Immunities. Providers are granted “good faith” immunity, but remain
liable for other actions.
[27] O.R.C § 2133.03(A) – When declaration operative. A living will must be communicated to
the attending physician to be operative. See, also, O.R.C § 2133.02(C) regarding duty of
attending physician who receives a living will to incorporate it into declarant’s medical
record.
[28] O.R.C § 2133.07 – Using pre-printed form. The printed form must contain an anatomical
gift option; however, it cannot be used to grant any other type of authority. The printed
form also may be used as DNR identification.
[29] See, e.g., O.R.C § 2133.02(A)(3)(a) for special requirements to effectuate the withholding
or withdrawal of nutrition or hydration.
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